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MEMORANDUM
TO:

Members of Board of Supervisors

FROM:

Dennis A. Walter, Hanover County Attorney

SUBJECT:

Redistricting

DATE:

August 12, 2021

At the March 10, 2021 meeting of the Board of Supervisors, I gave a brief update on the
decennial redistricting process and the anticipated timetable for the release ofU.S. Census data that will
(1) guide the efforts of the General Assembly as it determines the boundaries for Congressional districts
and those for the Senate of Virginia and the Virginia House of Delegates, and (2) provide the necessary
information for the Board of Supervisors to review the County's magisterial district boundaries and
associated polling places. Now that we are getting closer to when the Census data will be released, I
wanted to supply some additional information regarding the upcoming redistricting process.
Local governments are required by the Constitution of Virginia to complete redistricting by the
end of 2021. As this suggests, the timing of certain actions by the Board will be critical. State law
prohibits local governments from making any changes to district boundaries between September 2,
2021, and Election Day (November 2, 2021). At the same time, the release of the necessary Census data
to support accurate redistrictmg has been delayed. County staff now anticipate receiving some data as
early as the next few weeks; however, fully reliable data will not be available until the latter part of
September.
This memorandum will outline (1) some of the requirements of the United States Constitution
and the Constitution of Virginia, (2) the standards that federal and state courts have created regarding
redistricting, (3) requirements of the Code of Virginia, including recent changes brought about by the
Virginia Rights of Voters Act, (4) practical considerations that have developed over time, and (5) a
proposed timeline for the Board in order to meet constitutional and statutoiy deadlines.
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Constitutional requirements
Article I, Section 2 of the United States Constitution provides, in part, that "Representatives . ..
should be apportioned among the several States ... according to their respective number" and "The
actual enumeration shall be made ... within every subsequent term of ten years, in such manner as
[Congress] shall by law direct." Through the provisions of the 14' Amendment to the Constitution,
courts have applied this general approach, which has become known as "one person, one vote," to how
states apportion Congressional and other districts.
The Constitution of Virginia contains a number of provisions regarding decennial redistricting.
Article II, Section 6 of the Constitution of Virginia provides that the General Assembly is required to
establish electoral districts for Congressional districts (for members of the U.S. House of
Representatives) as well as state-level districts (for the Senate of Virginia and the House of Delegates).

Article II, Section 6 includes the following language:
Every electoral district shall be composed of contiguous and compact territory and shall
be so constituted as to give, as nearly as is practicable, representation in proportion to the
population of the district. Every electoral district shall be drawn in accordance with the
requirements of federal and state laws that address racial and ethnic fairness, including
the Equal Protection Clause of the Fourteenth Amendment to the Constitution of the

United States and provisions of the Voting Rights Act of 1965, as amended, and judicial
decisions interpreting such laws. Districts shall provide, where practicable, opportunities
for racial and ethnic communities to elect candidates of their choice.
The Commonwealth shall be reapportioned into electoral districts in accordance with this
section and Section 6-A in the year 2021 and every ten years thereafter.
Voters in Virginia recently approved an amendment to the Constitution of Virginia creating a

Virginia Redistricting Commission. The Commission is charged with establishing districts for the
United States House of Representatives and for the Senate and the House of Delegates of the General
Assembly. The Commission, which consists of legislators and appointed members of the public, has a
set schedule for consideration of proposals and a final vote on a recommended plan. The recommended
plan is to be voted on by the General Assembly; should it fail to adopt a plan, the boundaries of the

districts will be established by the Supreme Court of Virginia.
Article VII, Section 5 of the Constitution of Virginia extends the decennial redistricting
requirement to localities. That section provides, in part,
If the members are elected by district, the district shall be composed of contiguous and
compact territory and shall be so constituted as to give, as nearly as is practicable,
representation in proportion to the population of the district. When members are so
elected by district, the governing body of any county, city, or town may, in a manner
provided by law, increase or diminish the number, and change the boundaries, of
districts, and shall in 1971 and every ten years thereafter, and also whenever the
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boundaries of such districts are changed, reapportion the representation in the governing
body among the districts in a manner provided by law.
Court review and standards
Courts—including the United States Supreme Court—have applied the "one person, one vote"
standard to federal and state reapportionment through the Equal Protection Clause of the 14th
Amendment. The Supreme Court has not, however, required strict mathematical equity for legislative
districts. Redistrictmg plans have been upheld when there is some deviation from strict equality.
Generally speaking, districts that deviate roughly five percent more or less than other districts have been
upheld. Courts have upheld redistricting plans that deviate by as much as 10% from other districts—and
sometimes more—provided that there is a "rational state policy" in existence to justify the deviation.
Simply because a redistricting plan is within ten percent, or even five percent, does not mean that
it will withstand a legal challenge. Deviations from close proportionality must be justified, and the
Board has consistently made an effort to create and adopt redistricting plans having districts that contain
equal populations. Challenges to redistricting plans are not uncommon, although most are filed in
connection with Congressional or state-wide district boundaries. The burden of proving that a
redistricting plan did not seek to have equal population in each district is on the challenger.
In addition to challenges that districts do not contain equal populations (to the extent
practicable), districts may also be challenged on other grounds, such as that they are not contiguous and
compact (which will be discussed later in this memo) or that they have been drawn in an attempt to
discriminate on the basis of race or some other impermissible consideration. These other challenges,
while they often are rooted in constitutional provisions, may also be based on statutory violations as
many of these core principles have been codified in the Code of Virginia.
StatutorY requirements
The Code of Virginia contains multiple provisions regarding the processes that localities must
use for redistricting and the factors and considerations that they can, and cannot, use when drawing
district boundaries. These provisions are primarily found in Title 24.2 of the Code of Virginia. These
provisions, many of which are found in §§ 24.2-304.1 through 24.2-31, include:
1. A restatement of the requirements set forth in the Constitution of Virginia;
2. The requirement that U.S. Census data (the actual enumeration, by census block) be used

for redistricting;
3. Redistricting must use the most recent decennial census population figures, as adjusted
by Division of Legislative Services, for redistricting and reapportionment purposes.
Beginning with this year's redistricting, any person incarcerated in a federal, state or

local correctional facility within Virginia will be counted as a resident of the locality
where that person was prior to incarceration. If the person's address at that time was
outside the Commonwealth, or the address cannot be determined, the person is deemed to
reside at the facility. The Division of Legislative Services has 30 days from the release
of the Census data to make those adjustments.; and

Redistricting
Page 4 of 8
August 12,2021
4. Provisions that local government may redistrict only as required after decennial census
except in event of boundary changes, court order, change in form of government, or
change in number of districts.
The Code of Virginia also governs redistricting timeframes. Section. 24.2-306 of the Code of
Virginia provides that "[n]o change in any local election district, precinct, or polling place shall be
enacted within 60 days next preceding any general election." Since the 2021 general election (which
includes elections for Governor, Lt. Governor, Attorney General, and members of the House of
Delegates) falls on November 2, 2021, there is a prohibition of the adoption of any changes between
September 2, 2021 and Election Day. In a "normal" redistricting year. Census data would have been
released in the Spring, allowing time for local governing bodies to adopt redistricting plans prior to
September 1; however, due to a number of delays (including many caused by the Covid-19 pandemic),
that data has not yet been released. As a result, localities throughout Virginia will be forced to wait until
after Election Day to adopt redistricting plans. And, given the requirements in the Constitution of
Virginia and the Code of Virginia that redistrictmg occur in a year that ends in "I", local governing
bodies will have an extremely compressed timetable within which to act.
The Code of Virginia also sets forth the factors that should be taken into consideration when
drawing redistricting plans. These include that the local electoral districts must be composed of
contiguous and compact territory and give "as nearly as is practicable, representation in proportion to the
population of the district." Districts must also have clearly defined and observable boundaries.
Most of these terms are not defined in the Code of Virginia; however, state courts have given
greater clarity to these factors when considering challenges to adopted redistricting plans. For example,
"contiguous" has been found to include territory across roads and bodies of water (even when there is no
way to get from one portion of a district to another without crossing the body of water or leaving the
district). The term "compact" usually is examined when other aspects of the plan are being challenged,
such as that the district has violated the "one-person, one-vote" standard or that the district was drawn to
discriminate on the basis of race. Some commentators have pointed out that, the more that a district's
boundaries represent a circle or a square, the more compact the district is, while the more elongated or
twisting the district's boundaries are, the less compact the district is.
Section 24.2-305 of the Code of Virginia defines a "clearly observable boundary" as any named
road or street; any road or highway which is a part of the federal, primary, or secondary state highway
system; any river, stream, or drainage feature shown as a polygon boundary on the TIGER/line files of
the United States Bureau of the Census; or any other natural or constructed or erected permanent
physical feature which is shown on an official map issued by the Virginia Department of Transportation,
on a United States Geological Survey topographical map, or as a polygon boundary on the TIGER/line
files of the United States Bureau of the Census. Omitted from this list are property lines and boundaries
of recorded subdivisions.
The Code of Virginia also contains a number of provisions related to the establishment of local
electoral precincts (which are defined as "the territory designated by the governing body of a county,
city, or town to be served by one polling place") and polling places (which are defined as "the structure
that contains the one place provided for each precinct at which the qualified voters who are residents of
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the precinct may vote"). Section 24.2-307 of the Code of Virginia provides that a local electoral
precinct in the County must be between 100 registered voters and 5000 registered voters at time of
creation.

The Code of Virginia requires that a redistricting plan be adopted by a local governing body by
ordinance and that a copy of the ordinance must be recorded in the official minutes of the governing
body. Before the redistricting ordinance is adopted, notice must be published in a newspaper having
general circulation in the election district once per week for two weeks and must state where
descriptions and maps of the proposed boundary changes may be inspected. While the Code of Virginia
does not require that plans and maps also be made available online, it appears that this is a reasonable
step to increase citizen involvement, especially in light of the ongoing restrictions and limitations caused
by the Covid pandemic.
In addition to the general notice required for redistricting plans, notice must also be mailed to
affected registered voters of any change to their election district (or precinct or polling place). That
notice is required to take place at least 15 days before the next general, special or primary election. That
is usually accomplished through a mailing that includes the voter's new registration card, indicating the
voter's district and polling place.
In addition to the general provisions affecting redistricting that have been in the Code of Virginia
for many years, there are changes that were adopted by the General Assembly that will have significant
impacts on the process used by local governing bodies throughout the state as they consider—and
adopt—redistricting plans. The Virginia Rights of Voters Act, which can be found beginning at Section
24.2-125 of the Code of Virginia, requires additional notices during the redistricting process. It also
creates a certification process which is similar in nature to the preclearance process that used to be

required under the federal Voting Rights Act. Under the Virginia Rights of Voters Act, the Virginia
Attorney General's Office will review redistricting plans to ensure that they do not violate the law;
under prior federal requirements, the U.S. Department of Justice reviewed the plans.
Under the Virginia Rights of Voters Act, local governing bodies are given two options for how
to adopt a redistrictmg plan or to make any other changes that are regulated the Act: they can proceed
though a multi-step process of notice and public comment periods, or the locality can adopt a

redistricting plan and submit that plan for review by the Office of the Attorney General. The Act
provides that the Attorney General will issue a "certification of no objection" if the plan is appropriate,
and that the proposed plan may not go into effect until that certification is given. That certification will

be issued by the Attorney General if it is determined that no objection will be made; should the Attorney
General not raise any objection within 60 days of submission, the certification will be deemed to have
been given.

Should a locality fail to adopt a plan within the Constitutional and statutory requirements, the
Code of Virginia provides that a citizen of the locality may institute a mandamus action to compel the
locality to act on a redistricting plan. In other words, localities cannot use a timetable that worked for
"pre-Covid" redistricting years, which took multiple months to create a plan and receive public
comment. If a locality fails to act within the period between the general election in November 2021 and
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the end of 2021, a court can order the locality to do so. While there are no stated damages that can be
awarded, a court could order a specified timetable or a deadline that may not be workable for a locality.
Practical considerations
In 1993, the United States Supreme Court outlined the concept of "traditional districting
principles" that are considered to be appropriate for consideration when drawing district boundary lines.
The Supreme Court recognized that the concepts of compactness and continuity are principles that have
been used appropriately over the years. These general concepts have been further discussed and
expanded since then, and courts now consider six principles or criteria when reviewing district boundary
lines:

1. Contiguity;
2. Compactness;

3. The boundaries of existing districts;
4. Protection of incumbents;
5. Preservation of communities of interest; and
6. Preservation of cores of prior districts.
As noted above, in addition to these traditional core principles, there are criteria set out in
Section 24.2-304.04 of the Code of Virginia that must be considered, including changes made by the
passage of the Virginia Rights of Voters Act, for Congressional and state legislative districts. These
criteria provide that:
1. Districts shall be so constituted as to give, as nearly as is practicable, representation in
proportion to the population of the district.
2. Districts shall be drawn in accordance with the requirements of the Constitution of the United
States, including the Equal Protection Clause of the Fourteenth Amendment, and the

Constitution of Virginia; federal and state laws, including the federal Voting Rights Act of
1965; and relevant judicial decisions relating to racial and ethnic fairness.
3. No district shall be drawn in such a way that it results in (1) a denial or abridgement of the
right of any citizen to vote on account of race or color or membership in a language minority
group or (2) a denial or abridgement of the rights of any racial or language minority group to
participate in the political process and to elect representatives of their choice.
4. Districts shall be drawn to give racial and language minorities an equal opportunity to

participate in the political process and shall not dilute or diminish their ability to elect
candidates of choice either alone or in coalition with others.
5. Districts shall be drawn to preserve communities of interest (which is defined as a
neighborhood or any geographically defined group of people living in an area who share
similar social, cultural, and economic interests, but does not include a community based upon

political affiliation or relationship with a political party, elected official, or candidate for
office).
6. Districts shall be composed of contiguous territory, with no district contiguous only by
connections by water running downstream or upriver, and political boundaries may be
considered.
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7. Districts shall be composed of compact territory and shall be drawn employing one or more
standard numerical measures of individual and average district compactness, both statewide

and district by district.
8. A map of districts shall not, when considered on a statewide basis, unduly favor or disfavor
any political party.
While the criteria listed above are established for state and federal districts, similar principles
would likely be applied by courts to determine if local districts boundaries are appropriate.
Proposed timeline
As compared with the timeline for prior years when redistricting occurred, the timeline for
review of Census data, the drawing of proposed district boundaries, and the adoption of an ordinance
setting those boundaries this year will be substantially compressed. In light of the release of information
and Constitutional and statutory requirements, it appears that the following is a workable timetable to
have a redistricting ordinance adopted before December 31, 2021:
• Release of Census data - mid-August 2021 (in "raw" format) through mid-September
2021 (when final numbers are released)
a Within 30 days following receipt of population data from the U.S. Census - the Division
of Legislative Services will release adjusted numbers to reflect incarcerated persons'
residences for redistricting purposes.
• September 2021 - County staff begins compiling information and making it available to
members of the Board and to the public.
• Late September and October - initial proposals and review of data
• November 2021 - redistricting plan finalized and advertised for public hearing
• December 2021 - public hearing and adoption of redistricting plan. There may need to
be a special meeting scheduled, depending on when the draft proposal is finalized, to
ensure timely notice to the public
• On or before December 31, 2021, submission to Office of the Attorney General to request
certification
• Action by Attorney General - early 2022
o If certification of plan - new boundaries go into effect and notice sent to those
whose polling places and districts have changed
o If objections raised, the Board will have to reconsider the redistricting plan, make
adjustments, and re-submit for approval. After approval, notice will be sent to
affected individuals.
The process for the release of any proposals (whether made by the Board, staff, or members of

the public) prior to the public hearing is not governed by the Code of Virginia. Given the compressed
timeframe involved, I would recommend that the Board consider and adopt a proposal for public notice
and the ability to comment on draft plans. Preliminary discussions have been held as to when there may
be available space on a Board meeting agenda to schedule that discussion.
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Conclusion
Redistricting is important for ensuring that the residents of Hanover County are appropriately
represented. While the impacts of the pandemic have affected the 2021 redistricting process and recent
modifications to the Code of Virginia have resulted in changes to the procedures that all localities in
Virginia must follow, there is a path forward that allows for Board review of Census data, redistricting
plans to be crafted and reviewed by members of the public, and sufficient opportunity for all to consider
a redistricting plan within constitutional and statutory deadlines.

